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Commissioner’s Message 


Throughout the 1996/97 fiscal year, the Pay Equity Commission continued its important mandate 
of assisting employers, employees, and bargaining agents to achieve and maintain pay equity. 


During much of this period, we focused particularly on those workplaces which were eligible to 
use the proxy comparison method. A project team was created to provide special assistance to 
enable approximately 100,000 broader public sector employees to achieve pay equity in 
accordance with the Schedule J requirements of the Savings and Restructuring Act, 1996, before 
the repeal of the proxy comparison method on January 1, 1997. 


During the early part of the year, the Commission participated in the statutory review of the Pay 
Equity Act conducted by Ms. Jean Read, contributing significant time and resources to assist her 
in her work. The Executive Committee provided information and advice on future directions for 
the continuation of pay equity in an effective, affordable, and sustainable manner through an 
extensive written submission, and several individual and group consultations. Her report, Review 
of the Pay Equity Act, released on July 5, 1996, made 21 recommendations in three areas related 
to ongoing pay equity requirements and responsibilities, administration and adjudication, and 
other issues. 


To provide more co-ordinated and effective service to its changing stakeholders, the Pay Equity 
Office began a restructuring process early in 1997. The plan is to incorporate the three program 
branches of Review Services, Information and Education, and Corporate Services under the 
leadership of one Director, supported by Managers in each area. The recruitment for the new 
Director of Pay Equity Programs is underway and expected to be complete by early summer. 
These changes are intended to enable the Commission to achieve its goals of communicating 
and promoting pay equity as a fair, flexible workplace standard, improving service delivery, and 
encouraging greater self-reliance of the workplace parties. 


OUR MANDATE 


Pay equity, by removing gender bias from pay practices, will 
contribute not just to fairer and consequently more productive 
workplaces, but also to a pO), where women and men can achieve 
CAH. 


Pay ante can be achieved nd it can best be achieved hiGueh the 
co-operation of those affected. The Pay Equity Commission will 
give these groups the support necessary to comply with Ontario’s 
pay equity legislation: policy and research; information and 
education; and, if necessary, conciliation and appeal. — 


THE PAY EQUITY COMMISSION 


INTRODUCTION 


The Pay Equity Commission of Ontario was established by the Pay Equity Act, 1987, S.O. 1987, 
c. 34. The Act has been amended and is now cited as the Pay Equity Act, R.S.O. 1990, c. P.7, as 
amended (the Act). The Commission is organized into two separate, independent parts: the Pay 
Equity Office and the Pay Equity Hearings Tribunal. 


The Pay Equity Office 


The Pay Equity Office is responsible for implementing the Act through the following activities: 


conducting education programs and providing information to the public; 

providing dispute resolution assistance to employers, employees and bargaining agents if 
they are unable to reach agreement on a pay equity plan or if the Act has been contravened; 
monitoring the preparation and implementation of pay equity plans; 

ordering and enforcing orders, when required; 

conducting research into pay equity and related issues, on occasion, and, 

producing reports and making recommendations to the Minister, as required. 


The Pay Equity Hearings Tribunal 


The Pay Equity Hearings Tribunal is the adjudicative arm of the Commission. It has the 
exclusive authority under the Act to determine all questions of fact or law that arise. The actions 
and decisions of the Hearings Tribunal are “final and conclusive for all purposes.” 


PAY EQUITY ACT 
Purpose of the Act 


The Act became effective on January 1, 1988. Its purpose is to ensure that work traditionally 
done by women is paid at least the same as work of equal value traditionally done by men. In 
1995, the average annual salary for women working full-time in Ontario was $32,133 compared 
to $43,629 for men. Studies show that 25 to 33 per cent of this difference in wages is due to the 
undervaluation of the kinds of work done principally by women. The Act is intended to redress 
this inequity. 


According to the Act, employers in Ontario are required to pay their employees based on the 
value of the work performed, regardless of whether it is women or men who principally do it. 


All public sector employers are required to achieve pay equity, as are all private sector employers 
with 10 or more employees. However, timelines vary depending on the sector and size of private 
sector organization. 


How Pay Equity Is Achieved 


There are three methods of achieving pay equity under the Act. The job-to-job and proportional 
value comparison methods are used in organizations with a range of female and male jobs. The 
proxy comparison method, a third method of establishing pay equity for public sector 
organizations, was repealed as of January 1, 1997, under Schedule J of the Savings and 
Restructuring Act, 1996. The last adjustments under this method were to be paid out by 
September 30, 1996. 


The job-to-job comparison method directly compares female job classes with male job classes in 
the same organization to determine if they are equal or comparable in value. The proportional 
value comparison method indirectly compares unmatched female job classes (those that did not 
find direct matches) with male job classes in the same organization. Until January 1, 1997, the 
proxy comparison method allowed public sector organizations with unmatched female job 
classes to compare with a group of female job classes that have achieved pay equity in another 
broader public sector organization with similar services. For more information on these 
methods, publications (such as “A Matter of Fairness’’) listed on the inside cover of this report 
may be ordered. 


FINANCIAL STATEMENT 


Actual expenditures for the fiscal year April 1, 1996 to March 31, 1997 for the Pay Equity 
Office: 


1996-97 
Salaries and Wages 2,600,700 
Employee Benefits 402,500 
Transportation and Communications 290,500 
Services 142,500 
Supplies and Equipment 16,400 
TOTAL 3,482,700 


STAFF 


Forty-nine people were employed by the Pay Equity Office at the end of the fiscal year. 


THE PAY EQUITY OFFICE 
THE COMMISSIONER’S OFFICE 


Ann Peers was appointed Commissioner on January 31‘, 1996. As the chief administrative 
officer for the Commission, she provides leadership on all pay equity matters and chairs the 
Executive Committee. Within the Commissioner’s Office, legal counsel provides advice to the 
Pay Equity Office, and represents the Office on adjudicative matters before the Pay Equity 
Hearings Tribunal and other adjudicative bodies. A policy analyst develops policy for the Pay 
Equity Office and responds to policy questions that are directed to the Commission. 


The Commissioner led the executive in a planning process to develop a model for restructuring 
the Pay Equity Office and organized internal focus group sessions with staff to gather their ideas 
and input. She continved her role as spokesperson for the Commission to the provincial, national 
and international pay equity communities. The Commissioner attended the National Conference 
on Pay Equity in Saskatoon, Saskatchewan, and spoke at the conference of the Ontario Public 
School Boards Association. Within government, she continued her involvement with the Circle 
of Chairs of Ontario government agencies, boards and commissions, as well as with the Society 
of Ontario Adjudicators and Regulators. 


The Commission’s legal counsel appeared before the Tribunal in three cases where the Office 
was seeking enforcement of a review officer’s order, where one or both parties had not complied 
with the order. Legal counsel also coordinated the Office’s preparation of submissions to the 
Jean Read review of the Act as well as to the Red Tape Commission Inventory of Regulatory 
Measures. 


An internal committee was created to assess the pay equity implications of restructuring in the 
broader public sector. The committee continues to meet to develop effective ways of assisting 
employers through these processes. 


The role of the Advisory Council, an outside body of representatives from labour, women’s 
groups, management and the legal community, was expanded to provide a broader representation 
of stakeholder groups. The role of this Council is also becoming more participative to ensure 
that stakeholder needs are identified and reflected in policies and programs. 


| Pay Equity Advisory Council 
Michael Bate, Campbell Soup Co. Ltd. Hal Rolph, McMillan Binch 


Martin Harts, Peat Marwick, Stevenson and Kellogg Sue Milling, United Steelworkers of 

Carol Anne Sceviour, Ontario Federation of Labour America 

Harriet Simand, Equal Pay Coalition Ruth Scher, Canadian Union of 
Public Employees 


THE OPERATIONS BRANCH 


The Operations Branch provides the Pay Equity Commission with financial and administrative 
support services, including telecommunications, information technology, accommodations, 
human resources, finance, purchasing, library services, mail and publication distribution, and 
reception. 


The Manager, Corporate Services, provides leadership to the Operations Branch and is the main 
liaison between the Ministry of Labour and the Pay Equity Commission for all operational and 
technical support services. The Operations Branch is staffed by a receptionist, a publications 
clerk, a supply clerk, a human resource assistant and a librarian. 


The Pay Equity Commission’s library houses material on pay equity and job evaluation, labour 
and administrative law, human nights, employment equity, industrial relations and women in the 
labour force. The collection is international in scope, and is probably the only centralized source 
on pay equity in the world. The library, which is available to the public during business hours, 
includes a reading area for researchers. 


An annual service agreement with The Tribunal’s Office, comprised of the Pay Equity Hearings 
Tnbunal and the Boards of Inquiry Office (Human Rights) provides that the Operations Branch 
is a service provider for reception, mail services and library services to the merged tribunals. 


THE INFORMATION AND EDUCATION SERVICES BRANCH 


The Information and Education Services Branch provides employers, employees, bargaining 
agents and the general public with information and training on all aspects of pay equity. By 
clearly communicating pay equity workplace standards and practices, the branch builds the skills 
and knowledge needed by the workplace parties to establish and maintain pay equity. 


In 1996-97, the Branch continued teaching the workplace parties the basic principles of 
maintaining pay equity. In addition, a new clinic format was developed to provide help and 
direction for specific maintenance issues identified by the workplace parties. The branch also 
provided information and training to many broader public sector employers working through the 
proxy comparison process before the January 1, 1997 deadline eliminated this method of 
comparison from the Act. 


Some of the Key Achievements in 1996-1997 include: 

¢ Two education officers delivered 51 seminars and speaking engagements to 1,165 
participants in the Greater Toronto area and 75 seminars and speaking engagements to 1,387 
participants in 29 other locations throughout the province. 

¢ Two telephone counsellors handled 13,796 calls in this fiscal year. They assisted employers, 
unions and employees to clarify their concerns, provided information on pay equity issues 


and requirements, took orders for publications, and helped to register seminar participants. 


¢ Over 15,000 English and 300 French publications packages were mailed to people and 
organizations requesting information. 


¢ The annual report was distributed to 826 organizations and individuals. 


e The newsletter was sent to approximately 20,000 destinations. 


REVIEW SERVICES BRANCH 


The Review Services Branch investigates objections to pay equity plans, complaints of 
contraventions of the Act, statutory notifications of missed deadlines or inability to achieve pay 
equity, and monitors the preparation and implementation of pay equity plans. 


During the fiscal year 1996-1997, the Director had a staffing complement of 22 review officers 
supported by a case management team of seven. 


Some of the Key Achievements in 1996-1997 include: 


¢ The Proxy Project assisted approximately 100,000 broader public sector employees to achieve 
pay equity in accordance with the proxy comparison method as revised by Schedule J. 


e Review Officers assisted employers, employees, and bargaining agents in 724 cases to 
achieve and/or maintain pay equity. In more than 85 percent of these cases, settlements were 
achieved without issuing orders. 


The Role of a Review Officer 


A review officer, appointed in response to a complaint, objection, or request for assistance, 
investigates the issues and assists the parties in resolving the problem. This approach reflects the 
principle in the Act of encouraging self-reliance of the workplace parties. 


When the parties are unable to resolve the problems, an order is usually made which provides a 
reasoned resolution to the issues. However, any party to an order may request a hearing before 
the Pay Equity Hearings Tribunal. Where an order is not implemented, a review officer may 
refer the matter to the Tribunal for enforcement. 


Review officers come from a variety of human resource and labour management backgrounds 
and have a wide range of skills in investigation, compensation and job evaluation. 


SUMMARY OF DISPUTE RESOLUTION CASES 
(Excluding “Notice of Inability to Achieve Pay Equity” and the “Review Services Monitoring Program” Cases) 


Ongoing New Cases 
Fiscal Cases from 5 3 Cases - Cases = Ongoing at 
Year Previous Year Opened Closed Year End 
88-89 0 oa 19 25 
89-90 25 1108 192 941 
90-91 941 1028 540 1429 
91-92 1429 133 521 1641 
92-93 1641 : 618 699 1560 
93-94 1560 523 887 1196 
94-95 1196 686 673 1209 
95-96 1209 709 988 930 
96-97 930 494 724 700 


DISPUTE RESOLUTION CASES CLOSED 
(Excluding “Notice of Inability to Achieve Pay Equity” and the “Review Services Monitoring Program” Cases) 


Fiscal Year Settled Ordered Decided Total 
88-89 17 0 2 19 
89-90 109 79 1 192 
90-91 496 39 5 540 
91-92 440 VW 1 S21 
92-93 650 43 6 699 
93-94 728 144 15 887 
94-95 584 80 9 673 
95-96 925 49 14 *9O88 
96-97 674 43 i; 724 


A case reported as “Ordered” means a settlement could not be reached in at least one issue in the case although the case may 


have subsequently closed with a settlement. 


“Decided” means a settlement could not be effected and the review officer did not make an order, or the case was found to be 
outside the jurisdiction of the Commission. 


* Includes 163 cases that were resolved centrally on a sectoral basis. 


NOTICES OF INABILITY TO ACHIEVE PAY EQUITY 


Fiscal Year Received Ordered Ineligible Ongoing 
93-94 2,270 1,886 0 384 
94-95 1,396 1,004 252 *524 
95-96 426 474 123 30 
96-97 10 Z 19 28 

Total 4,102 ee yh 394 


* Includes 323 proxy orders that were rescinded and subsequently replaced following amendments to the Pay 
Equity Act. This affected broader public sector employers who came into existence after January 1, 1988. 


THE PAY EQUITY HEARINGS 
TRIBUNAL 


The Pay Equity Hearings Tribunal is responsible for adjudicating disputes that arise under the 
Pay Equity Act. It is a quasi-judicial administrative Tribunal, separate and independent from the 
Pay Equity Office. The Tribunal is tripartite in structure, composed of the chair or vice-chairs 
and members representative of employers and employees. 


NOTE FROM THE CHAIR 

The pay equity cases which have come to the Pay Equity Hearings Tribunal over this reporting 
period continue to raise new legal issues and novel variations of interests. Decisions often 
involve first-time interpretations of the provisions of the Pay Equity Act. 


The adjudicators at the Tribunal are the chair, four vice-chairs (who are cross-appointed to 
preside at hearings under the Ontario Human Rights Code), two members representative of 
employers, and two members representative of employees. It.has been difficult to schedule and 
process cases in as timely way as we would wish, given that we have only two panels of 
adjudicators available to us. 


Given the continuing reduction in our administrative and budget resources, as well as the 
complexity of the cases, we have been placing even greater emphasis on case management. To 
this end, we rely on the Pre-Hearing Conference held by the chair or a vice-chair, along with a 
customized approach to the handling of procedural and preliminary matters needing resolution 
before the hearing on the merits. While these strategies have been effective, scheduling early 
hearings remains an on-going challenge. 


The Tribunals’ Office, the administrative merger of the Pay Equity Hearings Tribunal with the 
Board of Inquiry (Human Rights), is now a successful working entity and provides a truly 
integrated service to each of the two independent adjudicative agencies. Staff are cross-trained 
in the procedures of both tribunals and work on pay equity or human rights cases 
interchangeably. The similarity of pay equity and human nghts litigation has been key to the 
success of the merger exercise. Cases under each statute frequently raise new and legally 
complex issues, often involving extensive evidence and expert testimony. Parties may be 
without any legal representation, or, there may be multiple parties and many counsel. It has been 
more feasible to develop integrated and relatively consistent internal processes when the hearing 
process in both tnbunals is similar. Sharing the direction of this integrated approach to public 
administration has been an exciting venture. 


Co-location of services and space, and sharing of physical resources at the Tribunals’ Office has 
resulted in fiscal savings. Such items as phones, premises rental, and computers are not 
duplicated. Along with the Pay Equity Commission, both tribunals are part of the Pay Equity 
Commission Library. Our staff are part of the Ministry of Citizenship, Culture and Recreation 
(MCZCR). Similarly, our budget is reported through MCZCR, and our physical assets belong to 
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that Ministry. However, the Ministry of Labour provides corporate support to the Tribunals’ 
Office and the Chair of the Pay Equity Hearings Tribunal reports to the Minister of Labour. Our 
expenditures for 1996-1997 were $2,043,500. This includes the total spending for the Pay 
Equity Hearings Tribunal, the Board of Inquiry (Human Rights), and the Tribunals’ Office. 


CASELOAD 


A total of 113 files were active at some point during the year April 1, 1996 - March 31, 1997. 
This caseload breaks down as follows: 


e 73 files were carried into 1996-1997 from the previous year; 
e 40 new applications were filed in 1996-97. 
The 113 were handled as follows: 


e 65 files were disposed by final decision, withdrawal, or had previously been adjourned sine 
die*, terminating within the 1996/97 year; 


e 48 files were carried over into 1997/98. 

April 1, 1996 to March 31, 1997: 

(0598-0638) 
Files carried over from 95/96 a 
New applications filed in 96/97 40 


Total number of files active during 96/97 113 


Cases disposed: 


Withdrawn 40 
Sine die expired 14 
Final decision ail) 
Files closed during 96/97 65 
(Sine die’s granted) (2) 
Number of files carried over to 97/98 48 
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HIGHLIGHTS OF TRIBUNAL DECISIONS 


The most significant Tribunal decisions released in 1996-97 are highlighted below. With the 
exception of Liguor Control Board of Ontario (No. 3) these decisions, along with many others, 
are reproduced in Volume 7 of the Pay Equity Report published in February 1997. The Liquor 
Control Board decision will be included in Volume 8 of the PER to be published in early 1998. 
Copies of individual decisions or the PERs may be obtained from the Tribunals’ Office. 


When does the Act protect an employee against intimidation and reprisal? 


In two decisions the Tribunal considered claims by individual employees that their employer had 
retaliated against them for having exercised their rights under the Pay Equity Act contrary to 
section 9(2) of the Act. 


In Peterborough (Clow) (No.3) the Tribunal ruled that the protection afforded by section 9(2) is 
available to any individual in receipt of a pay equity adjustment and is not limited to persons who 
file a pay equity complaint or are otherwise actively involved in the pay equity process. Here, 
the City had to establish, on the balance of probabilities, that the receipt of a pay equity increase 
was not a consideration in the decision not to rehire the complainant but to hold her position 
vacant. Whenever the timing of discipline or discharge coincides with the enjoyment or seeking 
of a benefit it will be scrutinized closely to ensure that the decision or conduct is not tainted with 
anti-pay equity animus. The Tribunal found that the supervisor’s recommendation was made 
because the pay equity adjusted rate of pay, which approximated that of the Arena Operators, 
was unacceptable to him. While there was no evidence that the City, on a corporate level, 
intended any anti-pay equity consequences, its acceptance of the supervisor’s recommendation 
without ensuring that it was legitimately motivated breached s. 9(2) of the Act. 


The Tribunal further concluded that reinstatement should be the remedy of choice for a breach of 
s. 9(2). As there was no evidence to suggest that reinstatement was not practicable in this 
workplace, the Tribunal ordered that the complainant be reinstated to her position. 


In Liquor Control Board of Ontario (No. 3) the Tribunal dismissed an employee’s claim that she 
had been dismissed from her employment as a result of her pay equity activities. Applying the 
test established by the Tribunal in Clow, the Tnbunal engaged in an extensive review of the 
evidence to determine that the treatment given to the complainant and the ultimate decision to 
downsize and eliminate her job class was not tainted with any anti-pay equity animus but were 
legitimate business decisions. 
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What is the standard of review of a deemed approved plan? 


In Ottawa Board of Education (No. 2) the Tribunal considered a challenge made on behalf of 
previously ununionized employees to the content of the existing pay equity plan. The Tribunal 
concluded that where an applicant alleges that a deemed approved plan contravenes the Act, the 
applicant must show how the compensation practices established in the plan fail to provide for 
pay equity and must do so by reference to the specific provisions of Part I of the Act which set 
out what pay equity entails. In reviewing a deemed approved plan the Tribunal is less concerned 
with the process which was undertaken and more interested in whether the result is consistent 
with the objectives of the Act. The Tribunal recognised that certain provisions of Part I require 
exact application while other sections leave some discretion to the parties. The standard of 
review reflects this duality. The Tribunal will apply a reasonableness test to review of decisions 
on those aspects of the act which permit discretion. Where the Act establishes an exact 
requirement a correctness test will be applied. 


In Parry Sound District General Hospital (No.2) the applicants alleged that certification and 
subsequent amendments to the pay equity plan constituted changed circumstances rendering the 
plan inappropriate for the applicants and, further, that the applicants’ job classes had been 
wrongly classified as gender neutral. The Tribunal followed the approach to reviewing a deemed 
approved plan set out in the Ottawa Board of Education decision. With respect to the question of 
the classification of job class as female or neutral the Tribunal found that, given the particular 
facts of this case, this was an area where the negotiating parties had some discretion and, thus, 
the appropriate standard of review is reasonableness. As the gender classification of the job class 
was an area in which more than one option was open to the negotiating parties, nothing 
established that the decision on this point was arbitrary or unreasonable. That aspect of the 
application was dismissed for failure to establish a prima facie case. 
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